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CRIMINAL DOCKET 
UNITED STATES DISTRICT COURT 
73 CR 970 


UNITED STATES OF AMERICA 
vs. 

ANGELO TRABACCHI I, 3 

ROBERT MAHER I, 5 

ELIGIO MATOS I 

CHARLES OANC I L 1 


PROCEEDINGS 


DATE 

1 1 leg. Filed Indictment and ordered sealed. Bench 
Warrant ordered. MacMahon, J. B/W Issued. 

I I leg. Indictment opened on motion of Government and 
assigned to Judge MacMahon. Deft. Robert 
Maher (atty. present) Pleads not guilty. Pre- 
trial conference set for 10-26-73 at 1C A.M. 

I I leg. ROBERT MAHER - Filed notice of motion to dis- 

miss indictment. 

II leg. ROBERT MAHER - Filed Informal request for 

particulars, discovery and inspection. 

11-14-73 ROBERT MAHER - Filed MEMO END on informal re- 
quest for particulars. Motion granted to ex- 
tent consent Indicated In the record. Ordered. 
MacMahon , J . 

11-14-73 ROBERT MAHER - Filed MEMO END on motion to dis- 
miss indictment. Motion denied following argu- 
ment. So Ordered. MacMAHON, J. 
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11-12-73 Jury Trial begun before MacMAHON, J, 

11-13-73 Trial’ cont'd. 

11-14-73 Trial cont'd. 

11-15-73 Trial cont'd. and concluded. Jury finds Deft. 

MAHER guilty on cts, 4 6-5. Deft, remanded. 

Jury unable to reach verdict on cts. 1, 263. 
Court declares mistrial. Case to be re-asslgned. 

11- 30-73 ANGELO TRABACCHI 6- ROBERT MAHER - Filed the 

fol low! ng papers , received from the U. S. 
Magistrate: 

Docket Entry Sheets (2) 6 Indictment Warrant, 
Notice of appearance by Washer 6 Washer, 16 
Court Street, Brooklyn, N.Y. Tr 5-1292, 

ROBERT MAHER - Appearance bond In the amt, 
of $25,000. 

12- 18-73 ROBERT MAHER - Filed Notice of Appeal from 

judgment rendered on December 1 8-73. ( 1 1 1 eg. ) 

12-19-73 Case reassigned to Judge Metzner. 

12-19-73 Robert Maher : Filed Judgment #74,019 -------- 

that the deft. Is hereby committed to custody 
of the Atty. Gen. for Imprisonment for a period 
of 10 years on each of count 4 6 5 to run con- 
currently with each other and fined $5,000.00 
on each of count 4 & 5 to run concurrently with 
each other. Total Fine $85,000.00 to be paid 
or the deft. Is to stand committed until Hne 
Is Paid or he Is otherwise discharge(slc) ac- 
cording to Law. MacMahon, J. 


A TRUE COPY 

RAYMOND F. BURGHARDT, Clerk 


/s/ Raymond F. Burqhardt 
Ceputy Clerk 


INDICTMENT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


-V- No. 73-8435 

ANGELO TRABACCHI, ROBERT MAHER, 

ELIGIO MATOS and CHARLES DANCIL, 

Defendants . 

-X 


The Grand Jury Charges: 

From on or about the 1st day of January, 1968 and 
continuously thereafter up to and including the 1st day of 
January, 1973, in the Southern District of New York, ANGELO 
TRABACCHI, ROBERT MAHER, ELIGIO MATOS and CHARLES DANCIL, 
the defendants and AUGUSTO CESAR KORTRIGHT, SANTIAGO OLIVERO 
and JOAQUIN QUINONES, named herein as co-conspl rators but 
not as defendants and others to the Grand Jury known and 
unknown unlawfully, wilfully. Intentionally and knowingly 
combined, conspired, confederated and agreed together and 
with each other to violate Sections 173 and 174 of Title 21, 
United States Code and Sections 812, 841(a)(1) and 841(b)(1) 
(A) of Title 21, United States Code. 

It was part of said conspiracy that the said de- 
fendants unlawfully, wilfully and knowingly wou 1 u rece i ve , 
conceal, buy, sell and facilitate the transportation, con- 
cealment and sale of a quantity of narcotic drugs, the exact 
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amount and nature thereof being to the Grand Jury unknown, 
after the said narcotic drugs had been Imported and brought 
into the United States contrary to law, knowing that the said 
narcotic drugs had been Imported and brought Into the United 
contrary to law in violation of Sections 173 and 174 of Title 
21, United States Code. 

It was further part of said conspiracy that the 
said defendants and co-conspirators unlawfully, wilfully 
intentionally and knowingly would distribute and possess with 
intent to distribute Schedule I and II narcotic drug controlled 
substances the exact amount thereof being to the Grand Jury 
unknown in violation of Sections 812, 841(a)(1) and 841(b)(1) 
(A) of Title 21, United States Code. 

OVERT ACTS • 

In pursuance of the said conspiracy and to effect 
the objects thereof, rhe following overt acts were committed 
in the Southern District of New York and elsewhere: 

1. In or about the winter of 1968, defendant 
ANGELO TRABACCHI met with co-conspirator Santiago Ollvero. 

2. In or about the spring of 1969, defendants 
ANGELO TRABACCHI and ROBERT MAHER met with co-conspirator 
Sant i ago 01 i vero. 

3. In or about October 1969, defendants ANGELO 
TRABACCHI and ROBERT MAHER met with co-conspirator Santiago 
01 i vero. 


4. In or about October, 1969, defendant ROBERT 


MAHER delivered one kilogram of heroin. 

5. In or about November, 1969, defendant ROBERT 
MAHER delivered one kilogram of heroin, 

6. In or about February, 1971, defendant ROBERT 
MAHER delivered two kilograms of heroin. 

7. In or about March, 1971* defendant ELIGIO 
MATOS and co-conspirator Santiago Ollvero drove to Bronx, 

New York, 

8. In or about May, 1971 » defendant ELIGIO MATOS 
"cut" a quantity of heroin. 

9. In or about October, 1971, defendant CHARLES 
DANCIL met with co-conspirator Santiago Ollvero. 

10. On or about November 2, 1971, defendant CHARLES 
DANCIL paid the approximate sum of $12,000 to co-conspl rator 
Joaquin Quinones. 

(Title 21, United States Code, Sections 173 
and 174; Title 21, United States Code, 

Section 846.) 

COUNT TWO 

The Grand Jury further charges: 

In or about the month of October, 1969, in the 
Southern District of New York, ANGELO TRABACHHI and ROBERT 
MAHER, the defendants, unlawfully, wilfully and knowingly 
did receive, conceal, sell and facilitate the transportation, 
concealment and sale of a narcotic drug, to wit, approximately 
one kilogram of heroin after the said narcotic drug had been 



imported and brought Into the United States contrary to law, 
knowing that the said narcotic drug had theretofore been Im- 
ported and brought Into the United States contrary to law 
in that the importation and bringing of any narcotic drug 
into the United States except such amounts of crude opium 
and coca leaves as tjie Director of the Bureau of Narcotics 
and Dangerous Drugs finds to be necessary to provide for medi- 
cal and legitimate uses only, Is prohibited. 

(Title 21, Sections 173 and 17^, United 
States Code, Title 18, United States 
Code, Section 2.) 

COUNT THREE 

The Grand Jury further charges: 

In or about the month of November, 1969, in the South- 
ern District of New York, ANGELO TRABACCHI and ROBERT MAHER, 
the defendants, unlawfully, wilfully and knowingly did re- 
ceive, conceal, sell and facilitate the transportation, 
concealment and sale of a narcotic drug, to wit, approxi- 
mately one kilogram of heroin after the said narcotic drug 

• i 

had been Imported and brought Into the United States con- 
trary to law, knowing that the said narcotic drug had there- 
tofore been Imported and brought Into the United States con- 
trary to law In that the importation and bringing of any 
narcotic drug Into the United States except such amounts of 
crude opium and coca leaves as the Director of the Bureau 
of Narcotics and Dangerous Drugs finds to be necessary to 

X 
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provide for medical and legitimate uses only. Is prohibited. 

• (Title 21, Sections 173 and 174, United 
States Code, Title 18, United States 
Code, Section 2.) 

COUNT FOUR 

The Grand Jury further charges: 

In or about the month of February, 1971, In the 
Southern District of New York, ROBERT MAHER, the defendant, 
unlawfully, wilfully and knowingly did receive, conceal, 
sell and facilitate the transportation, cop':ea1ment and sale 
of a narcotic drug, to wit, approximately two kilograms of 
heroin after the said narcotic drug had been imported and 
brought into the United States contrary to law in that the 
importation and bringing of any narcotic drug into the 
United States except such amounts of crude opium and coca 
leaves as the Director of the Bureau of Narcotics and Danger- 
ous Drugs finds to be necessary to provide for medical and 
legitimate uses only, is prohibited. 

(Title 21, Sections 173 and 174, United 
States Code.) 

COUNT FIVE 

The Grand Jury further charges: 

In or about the month of March, 1971, in the Southern 
District of New York, ROBERT MAHER, the defendant, unlaw- 
fully, wilfully and knowingly did receive, conceal, sell and 
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facilitate the transportation, concealment and sale of a 
narcotic drug, to wit, approximately one kilogram of heroin 
after the said narcotic drug had been Imported and brought 
Into the United States contrary to law In that the Importa- 
tion and bringing of any narcotic drug Into the United States 
except such amounts of crude opium and coca leaves as the 
Director of the Bureau of Narcotics and Dangerous Drugs finds 
to be necessary to provide for medical and legitimate uses 
only. Is prohibited, 

(Title 21, Sections 173 and I7k, United 
States Code.) 


PAUL j. cimiwH 

United States Attorney 
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MOTION TO DISMISS INDICTMENT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

— ------------------X 


UNITED STATES OF AMERICA, 


Indictment No. 73 CR 791 

ANGELO TRABACCHI, ROBERT MAHER, 

ELIGIO MATOS and CHARLES DANCIL, 

Defendants. 

X 


SIR: 

PLEASE TAKE NOTICE, that upon the annexed affi- 
davit of PAUL A. VICTOR, sworn to on the 29th day of Oct- 
ober, 1973, and upon the indictment and all of the proceed- 
ings heretofore had herein, the defendant, ROBERT MAHER, will 
move this Court at a term thereof, before HON. LLOYD F. Mac- 
MAHON on the 5th day of November, at the United States Court- 
house, Foley Square, City and State of New York, for an order: 

1. To dismiss the indictment as violative the Fifth 
Amendment guarantee against double jeopardy; or in the alterna 
t i ve 

2. Invoking the principle of collateral estoppel 
and thereby prohibiting the Government from using testimony 
or other evidence which relate to issues already litigated 
in prior trials; 

?. And for such other and further relief as to this 

Court may seem Just and proper. 

Dated: New York, New York 
October 29, 1973. 

Yours, etc. 


PAUL A ViCTTJR 

Attorney for Defendant 
ROBERT MAHER 
67 Wall Street 
New York. New York 1005 
[2121 94i-0880 


9 


AFFIDAVIT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

UNITED STATES OF AMERICA, 

-agal nst- 

ANGELO TRABACCHI, ROBERT MAHER, 

ELIGIO MATOS and CHARLES DANCIL, 

Defendants. 

STATE OF NEW YORK ) ss.; 

COUNTY OF BRONX ) 

PAUL A. VICTOR, being duly sworn deposes and says: 

1 . That I am the attorney for the defendant ROBERT 
MAHER and I make this affidavit In support of the within 
motion dealing with the double jeopardy and collateral estop- 
pel Issues. 

THE PRESENT INDICTMEN T 

2. The aforesaid Indictment herein charges the 
defendant with various violations of the United States Code 

dealing with narcotics, to wit: 

COUNT ONE - charges the defendant ROBERT MAHER 
and six other named persons (to wit, ANGELO TRABACCHI, ELIGIO 
MATOS, CHARLES DANCIL, AUGUSTO CESAR KORTRIGHT, SANTIAGO 
OLIVERO and JOSQUIN (sIc)QUINONES) with a conspiracy to 
violate Title 21, Sections 173, 174, 012, 841(a)(1) and 
841(b)(1)(A) 

COUNT TWO - charges the defendants ROBERT MAHER 
and ANGELO TRABACCHI with violations of Title 21 Sections 


Indictment No. 73 CR 791 
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173 and 17^ In that they did In October of 1969 unlawfully 
receive, conceal, sell and transport heroin. 

COUNT THREE - charges the defendants ROBERT 
MAHER and ANGELO TRABACCHI with a similar offense as COUNT 
TWO except that Is alleged to have occurred In November of 
196S. 

COUNT FOUR - charges the defendant ROBERT 
MAHER alone with a similar offense as COUNTS TWO and THREE 
except that It is alleged to have occurred In February, 1971. 

COUNT FIVE - charges the defendant ROBERT MAHER 
alone with a similar offense as COUNTS TWO, THREE and FOUR, 
except that It Is alleged to have occurred In March of 1971. 

3. It should be noted at the butset that although 
COUNT ONE of the within Indictment charges a conspiracy last- 
ing from January 1st, 1968 to January 1st, 1973, neither the 
overt acts section of said conspiracy, nor the substantive 
counts of said indictment allege any unlawful act occurring 
later than March of 1971. In addition thereto the Indictment 
sets forth no specif irity as to the time, date, place and 
persons present on each occasion. It would appear, there- 
fore, that said indictment Is fatally vague (United States v. 
Agone 302 F.2d 1258). In any event a request for particulars, 
discovery and Inspection has been served upon the Government 
and defense counsel awaits an anst^r thereto. 

PAST INDICTMENTS AND TRIALS 
4 On March 23, 1971 the defendant ROBERT MAHER 
was arrested, and thereafter indicted. In Bronx County and 
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Kings County with various violations of the narcotics law, 
to wit; 

Kings County Indictment #187^/71 
Fi rst Count - charges the defendant 
ROBERT MAHER and defendants SANTIAGO 
OLIVERO and JOSQUIN (sic) QUINONES with 
Criminal Possession of a Dangerous Drug 
in the First Degree on March 19, 1971. 

If convicted under this count defendant 
would have received a mandatory life im- 
prisonment sentence. 

Second Count - charges the same three 
defendants with conspiracy In The 
Second Degree dealing with the possession 
and sale of heroir between March 12, 1971, 
and March 23, 1971. Four overt acts are 
set forth in connection with said con- 
spi racy. 

[A copy of said indictment is annexed 
hereto as Exhibit A] 

Bronx County indictment #1693/71 
First Count - charges the defendant ROBERi 
MAHER alone with possession of a weapon as 
a felony on March 23, 1973. 

Second Count • charges the defendant ROBERT 
MAHER alone with Criminal Possession of a 
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Dangerous Drug In the Sixth Degree on 

March 23 $ 1971> 

[A copy of said Indictment Is annexed 
hereto as Exhibit B] 

5. On December l4, 1971 a jury In Bronx County 
rendered a verdict of not guilty on each of the two counts 
set forth In the Bronx Indictment aforesaid. 

On January 14. 1972 . after a jury trial had been 
convnenced. and at the conclusion of the People's case, the 
Court (HON. JUSTICE McGROVER) entered a trial order of dis- 
missal pursuant to the provision of the New York Criminal 
Procedure Law Section 290.10 since the People's case was 
not legally sufficient to establish the offense charged there- 
in or any lesser Included offense. No appeal was taken by the 
People from this dismissal. 

DOUBLE JEOPARDY AND COLLATERAL ESTOPPEL 

6. It should be noted that the aforesaid Bronx 
and Kings County Indictments charge violations of the narco- 
tic laws during periods of time Incorporated within the with- 
in indictment, and that the defendant ROBERT MAHER Is charged 
not Oi-^iy with possession of drugs, but also with a conspiracy 
with two of the defendants with whom he Is charged In the 
within Indictment, with having conspired. 
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7. It Is firmly believed that not only Is there 
an identity of dates and persons, but that the Government 
herein will rely on essentially the same evidence that was 
used on the prior Bronx and Kings County Indictments. It 
is well settled that, where a continuing offense such as 
conspiracy is charged as having been confmltted within a 
stated period, an acquittal or conviction will bar another 
prosecution for the same offense alleged as having been com- 
mitted within a period which overlaps any part of the former 
period . [Short v. United States 91 F. 2d 614 at 620]. [See 
also Criminal Law 21 Am. Jur. 2d Sections 182, 183 and 184]. 

In any event the identity of Issues and evidence in the pre- 
sent case with the former prosecutions will be somewhat 
clarified subsequent to service upon defense counsel of an 
answer to a written request for particulars, discovery and 
inspection heretofore served upon the Government. Apart 
from said particulars however. In order to best determine 
how the prior trials bear upon the case at bar. It is re- 
spectfully requested that the Court look not only to the 
pleadings and particulars served but also the record in each 
prior trial. 

8. Defense counsel is well aware of certain decisions 
of the United States Supreme Court (to wit, Bartkus v. Ill Inol s 
359 U.S. 121 (1959) and Abbate v. United States . 359 U.S. 187 
(1959) which rely upon a dual sovereignties theory and there- 
fore hold that the Bill of Rights guarantee against double^ 


14 



jeopardy is applicable to a single sovereign only, and 
therefore not binding upon the Federal Courts subsequent 
to a State Court acquittal. However these decisions have 
been the subject of considerable erosion and criticism. 

(See, e.g., Fisher, Doubi^i Jeopardy, Two Sovereignties 
and the Intruding Constitution, 28 U. Chi. L. Rev. 591 
(1961); Pontikes, Dual Sovereignty and Double Jeopardy, 

14 Wes. Res. L. Rev. 700 (1963); Notes, 44 Minn. L. Rev. 

534, 538 (I960); 80 Harv. L. Rev. 1538 (1967); and even 
the United States Supreme Court has cast doubt upon the 
rationale of those cases by rejection of the "dual sov- 
ereignties approach" in cases dealing with search and 
seizure and constitutional privilege against self Incrimina- 
tion. i Murph/ V. Waterfront Commission , 378 U.S. 52 (1964); 
Elkins V. United States . 364 U.S. 206, dealing with the dis- 
carding of the "silver platter doctrine"; and see also State 
V. Fletcher , 15 Ohio Mi sc, 336, 240 N.E. 2d 905; People v. 
LoCicero, 14 N.Y. 2d 374, 251 NYS 2d 953. 956]. 

9. In any event it is believed that, apart from 
the rationale of the aforesaid decisions, the United States 
Attorney for the Southern District of New York, did not, as 
is apparently required, obtain the prior approval of the 
Attorney General for permission to proceed with this Indict- 
ment and trial. In this connection, I wish to call the 
Court's attention to a memorandum issued to all United States 
Attorneys by the Attorney General Rogers shortly after the 
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Bartkus and Abbate decisions. It stated that; 


"It is our duty to observe not only 
the rulings of the Court but the 
rulings as well. In effect the 
Court said [in Bartkus and Abbote] 
that. al though the rule ... is 
sound law, enforcement officials 
should use care in applying It. * * * 

We should continue to make every ef- 
fort to cooperate with State and 
Local authorities to the end that 
the trial occur in the jurisdiction, 
whether it be State or Federal, where 
the public interest is best served, 
jf this be detr mined accurately, and 
is followed by efficient and intelli- 
gent cooperation of State and Federal 
Law Enforcement Authorities, then con- 
sideration of a second prosecution 
should seldom arise. In such event, 

I doubt’ that it Is wise to formulate 
detailed rules ★ * *. However, nc 
Federal case should be tried when 
there has already been a State ^secu - 
tion for substant j al 1 y the same act or 
acts without * * * [ the approval of a n 
Assistant Attorney G^eraV after con - 
sultation with the Attorne y General." 

N.Y. TIiTies, April fe, 19597 P.l. col. k, 
p. 19, cols. 1,?.. 

This policy has apparently been followed by sub- 
sequent administrations and has served as the basis for dis - 
missal of convictions in several c^ses where prosecutions 
were Inadvertently initiated after State prosecutions. 

[See, Petite v. United States . 361 U.S. 529 (I960), Marakar v . 
United State s. 370 U.S. 723 (1962); Orlando v. United States . 
387 F.2d 3^8 (9th Clr.) 1967]. In the case at bar the Assist- 
ant United States Attorney appearing In Court on October 26th, 
1973 was not aware of the prior prosecutions and stated that 
he would look into the matter. 
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10. As noted, supra, the defendant ROBERT MAHER 
has already been subjected to two prior trials, and the 
possibility of a sentence of 1 1 fe. ImprI sonment and Is now 
being required to "run the gantlet" a third time for es- 
sentially the same offenses previously charged. The pre- 
sent Indictment seems violative not only of the Fifth Amend- 
ment prohibition against "double Jeopardy" but also a viola- 
tion of due process, fundamental fairness and In essence It 
Is subjecting defendant ROBERT MAHER to cruel and unusual 
punishment. In Green v. United States , 355 U.S. 184, 187-88, 
the Court noted "that the State with all Its resources and 
power should not be allowed to make repeated attempts to con- 
vict an Individual for an alleged offense, thereby subjecting 
him to embarrassment, expense and ordeal and compelling him 
to live In a continuing state of anxiety and Insecurity, as 
well as enhancing the possibility that even though Innocent 
he may be found guilty," 

11, In any event, even If the Coui t Is not Inclined 
to Invoke the "double jeopardy" rule to this Indictment or 
any part thereof. It Is respectfully requested that the Court 
consider the doctrine of collateral estoppel, and thereby 
preclude the Government from using any testimony or other 
evidence which relate to Issues already litigated In the 
prior trials. Collateral estoppel has been an established 
rule of Federal Criminal Law for more than 50 years, and the 
"federal decisions have made clear that the tule of collateral 
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estoppel In criminal cases Is not to be applied with the 
hypertechnical and archaic approach of a 19th century plead- 
ing book, but with realism and rationality" [ Ashe v. Swenson , 
397 U.S. 436; United States v. Kramer . 289 F.2d 9091. 

WHEREFORE, It Is respectfully requested that an order 
be made and entered (1) dismissing the Indictment as viola- 
tive of the Fifth Amendment guarantee against double jeopardy, 
or In the alternative (2) Invoking the principle of collateral 
estoppel and thereby prohibiting the Government from using 
testimony or other evidence which relate to issues already 
litigated In prior trials, (3) and for such other and further 
relief as to this Court may seem Just an proper. 

Sworn to before me this* / 

29th day of October, 1973. 

PAUL A. VrCTOT 

S/ Marie Plccone 

Commissioner of Deeds 


Id 
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THE CLERK: United States of America v, Angelo 
Trabacchl and Robert Maher. 

Is the government ready? 

MR, LAVIN: The government la ready. 

THE CLERK: Is the defendant Trabacchl ready? 

MR. BOBICK: Your Honor « he la represented by 
coiinsel, Edward Boblck. 

We have submitted five motions. They were served 
on Friday, and I think, your Honor, that Juttlce requires 
that this matter be adjourned, and I say as follows: 

Itie defendant Angelo Trabacchl, who has never been 
convicted of a crime before, and Is Incarcerated, was 
arrested on or about October 18, 1973. He Is charged In 
a flve^count Indictment with one charge of conspiracy and 
two counts of substantive violations. 

These substantive violations accuse this defendant 
of committing a crime In the year 1968 and the year 1969. 

The 3500 material, which Is rather voluminous, 
to such an extent that we had one of the attorneys In the 
firm working on It and taping for approximately four hours, 
trying to tape the 3500 material so we could be prepared, 
indicates the fact, your Honor, that In 1969 there Is a 
severance. If the undercover agent or the Informant could 
be believed, that In 1969 this defendant (lad nothing to do 

V3 
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with the case thereafter. 

At which point, your Honor, we how find that 
on a case where the government has waited four and possibly 
five years, they are all of a sudden arresting this de- 
fendant on October 18, 1973^ and placing the defendant 
to the necessity of going to trial less than 30 days after 
the date of the arrest, 

Vfhlle speedy Justice Is a good point, and while 
speedy Justice Is required, because justice delayed is 
Justice denied, but ^^peed that fast would be denying this 
defendant the right to go Into and prepare a proper de- 
fense, 

TOE COURT: This defendant appeared before the 
court very shortly after his arraignment. He neglected, 
althoti^ he stated that he had funds, to retain counsel. 

The court found It necessary to recall him twice and warn 
him to get counsel, and I understand, Mr, Boblok, that 
he retained you some time last week? 

MR, BOBIGK: Correct, your Honor, 

THE COURT: As I recall It, it was about Tuesday, 
am I correct? 

MR, BOBICK: Tuesday or Wednesday, ycs, your 

Honor, 

THE COURT: Of course, we can't delay trials. The 

ki) 
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defendant la entitled to a speedy trial If he la In- 
carcerated, and particularly In a Jmy case, he la en- 
titled to a speedy trial. 

And, of course, his co-defendant Is entitled 
to a speedy trial, Rls co-defendant has had counsel 
and has had no objection whatever to proceeding to trial 
on this date. 

Where is Mr, Victor? 

MR, BQBICKt He Is not In here your Honor, He 
has been substituted, 

r®, RUSSO: Yo«? Honor, my name Is Stephen Russo 
of the firm of Russo, Dubln & Goldberg, 

Your Honor, this defendant Initially at the time 
of hi a arraignment was represented by a Mr, Tobias Russo, 
no relation to m/self, who suffered a heart attack shortly 
after the defendant's arraignment on the charges, 

Thm case at that time Was then referred to his 
associate, Mr. Paul Victor, 

Last week, to be exact, last Thursday, Mr, 

Maher contacted me and Indicated he wanted to retain my 
services to represent him at the time of trial, \ spoke 
with him on Thursday afternoon, and Impedlately thereafter 
I went down to advise Mr, Victor of the fact that Mr, Maher 
had Indicated he wished me to represent him, 

Hi 
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Mi.'* Victor at that tine called chambers and 
the United States Attorney — 

THE COURT: Yes, the court was away, but I did 
not consent and will not consent to any such substitution. 
Get Mr, Victor up hero to represent this defendant. You 
can remain if you wish, but I am not consenting to It, 
eppeclally when you apparently have an application to 
adjourn this. No, 

MR, RUSSO: Your Honor, If I nay be heard on this, 

please? 

THE COURT: I have heard you. 

MR, RUSSO: I have some other things I would like 
to say, your Honor, 

THE COURTi:Qo ahead, 

MR, RUSSO: On Friday I contacted Mr. Lavln and 
appeared at the United States Attorney* a?.of flee for the 
purpose of reviewing the 3500 material, Mr. Lavln accorded 
me access to a portion of the 3500 material. He denied 
me access to a substantial portion of It, the balance of 
which I received this morning. 

This Indictment also charges this defendant 
with crimes allegedly occurring In 1968 and I969, l am 
aware of certain witnesses that the defendant wishes to 
produce, I have not been able to reach them, your Honor, 

1:2 
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2 

I an asking for a very brief adjournment. 


3 

Your Honor, I am in a position where I can try 


i 4 

the case. I am conversant with the essential facts, but 


5 

it is a somewhat complex situation involving multiple 


6 

txansactions dating back four and five years ago. 


7 

Moreover, there is a substantial amount of pre- 


8 

trial materials which Mr. Lavln has Just given me; and 


9 

finally your Honor is aware of a motion made by ny pre- 


10 

decessor concerning the issue of double Jeopardy, idiieh 


11 

your Honor nas already ruled upon. There have been prevloui 

1 

12 

trials, your Honor, in this natter on related transaotions. 


13 

The defendant has never been convicted. He 


14 

was acquitted on one occasion, and the case was dismissed 


15 

t 

in Brooklyn on a directed verdict of acquittal. 


16 

Tour Honor, all these factors I think point to 


17 

the point that this is a somewhat unusual situation which 


18 

warrants some investigation. 


19 

Now, your Honor, I am not asking for a lengthy 


20 

adjournment. I am not asking for anything more than an 


21 

opportunity to fully acquaint myself with the facta in 


22 

this case to prepare for my client's defense. I am asking 


\ 

23 

for an adjournment of no more than a week. 


24 

THE COURT: What do you sayt 


25 

MR. LAVlNt Your Honor, if I might add something— 



23 
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2 

Mtl.RUSSO: just one other thing, your Honor — 


3 

I don't mean to interrupt ths United States Attorney — • 


4 

and that is I understand that the principal witnesses for 


5 ll 

the government ax*e presently in custody, and there is no 


6 

danger of the court or the district attorney losing these 


7 

witnesses. 


8 

I think, your Honor, my request is reasonable 


b2 9 

and I most respectfully request 


10 

THE COURT: Your request is not reasonable, not 


11 

at all. Coming into court on the eve of trial and asking 


12 

for an adjournment Just is not reasonable at all. 

■ 


13 

MR. LAVIN: Your Honor, there is a lot of 3300 


14 

material, and the government is aware of that. So to 


15 

insure that the defendants were fully apprised of it, I 


16 

began to let them review 3300 material all last week. Nr. 


17 

Victor has seen everything except a small portion of it. 


18 

and Mr. Bobick's office came in and tape recorded it, and 


19 

if your Hcmor would like — 


20 

THE COURT: Ordinarily they are not entitled to 


21 

3300 material until after the witness testifies, and 


22 

they both know that. 


23 

No, I deny the application. 


24 

NR. RUSdO: Exception, your Honor. 


25 

NR. BOBICK: Your Honor, there were certain rootione 

24 
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2 

that were made. One of the motions Is addressed to the 


3 

1 

dLsmlssal of the Indictment based on the decisions that came 


4 

down. 


5 

THE COURT: I will hear the motions now. 


6 

MR. BOBICK: Your Honor, so I wouldn't have to 


7 

repeat the facts Involved In this case. It Is understood 


8 

once Is enouj^. 


9 

*nie decisions appear In Ross v. united States — • 


10 

THE COURT: VRiat Is the motion? 


11 

HR. BOBICK: The motion Is to dismiss the Indictment 


12 

on the grounds that the government Is guilty of laches and 


13 

depriving the defendant of his right to a trial by falling 


14 

to Indict this defendant within a reasonable time after 


15 

the alleged crime was committed. 


16 

THE COURT: Is the motion on the ground that the 


17 

government has denied him a speedy trial? 


18 

MR. BOBICK: The fact that they are. asking him 


19 

now to defend himself — 


20 

THE COURT: Mr. Boblek, I am simply trying to 


21 

understand the basis of your motion. Is It that -the 


22 

government has denied this defendant a speedy trial? 


23 

MR. BOBICK: Tea, your Honor. And on the basis 


24 

of the fact that the alleged violation took place approxl- 


25 

mately five years before the date of the arrest, auid that 

25 
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at this point thers Is absolutely no shovilng by the govern- 
ment of any continuing Investigation; there la no showing 
by the government of the fact that there was any reason 
for the delay between the alleged time of the occurrence 
and the alleged time of the arrest; and that even according 
to the 3500 material given to us, your Honor, according 
to the 3500 material the Information that the government 
has at the present time was available to them bade In 1971, 

So that under any circumstances there had to be 
a minimum of two years between the time that the government 

had the facts and the Investigation and the time thsy made 
the arrest. 

The cases on the point, your Honor, I believe 
are available to the court: Ross v, U,S,, 2^9 Ped, 2d, 210; 
woody V. United States, 370 Ped, 2d, 214; United States v, 

Nepue, 401 Ped, 2d, 107; and Jones v. United States, 402 Ped, 
2d, 639. 

And I also, your Honor, distinguish very clearly 
between United States v, Mariam, which does not apply in this 
case, because the situation In this case was that the alleged 
material Involved in this case was known to the governmei t 
completely in 1971; that the witness, who was the prtme wltres 
the witness that was used, was available to the government 
since 1971, and there has been no overt act even alleged. The 
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2 

last overt act charged, your Honor, In the whole conspiracy 


3 

C 

is charged In 1970 or 1971 , 


4 

Your Honor, I have a further point, and the point 


5 

Is this, that the defendant would certainly be unable to 


6 

find out and dispute any date at this point with such short 


7 

notice. They have to be tied together, the motion for the 


8 

adjournment and the notion to dlsnlss. 


9 

Arguendo that this case arose or Is charged 


10 

against this defendant with transactions that allegedly took 


11 

place In I 969 , Part of the problem has to be, and statements 


12 

do contend that In 1969 and 1968 he was at a certain place 


13 

at a certain time. For us, your Honor, to go back:to determl 

le 

14 

and find where he was on those dates, if, in fact, he was 


? 15 

even In the city, would be something that requires time. 


16 

I know, your Honor, that the court is doing 


17 

what It Is supposed to do, to try eases, but, your Honor, in 


18 

this ease the defendant Is In; the witnesses are in. 


. 19 

Now, I have a personal matter, a personal reason 


20 

for delay until right after Thahkaglvlng, but on the 26 th, 


21 

which Is two weeks from today, we would be prepared and at 


22 

your service to continue with the trial of this case, and. 


23 

your Honor, we would use the time most beneficially for 


24 

the defendant In this case. 


23 

Like the court has pointed out, we wez*e retained 
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2 

last Tuesday or Wednesday, and I have worked diligently. 


3 

and spent many hours on It, and I just ask that a two-week 


4 

adjournment Is not for the p\u*pose of delay, and it would 


5 

ba approximately 37 days from the day of arrest to the day 


6 

of trial. 


7 

THE COURT: Motion denied. 


8 

MR.'RUSSO: Your Honor, for the record I would Join 


9 

In the notion of Mr. Boblek, the motion to dismiss the in- 


10 

dictment. 


11 

THE COURT: Denied. 


12 

I want your other motions. 


13 

MR. BOBICK: Two of them, your Honor, deal with 


14 

bills of partlculaz>s. One of them, we never received a state' 

» 

15 

ment from the govexniment whether or not there are any tape 


16 

recordings or photographs. We want a copy of the photographs 


17 

and we want to know whether there are any tapes. 


18 

THE COURT: Are there any? 


19 

MR. LAVZN: Your Honor, the govez*nment has no 


20 

knowledge of any tapes, we checked with the Department of 


21 

justice' and we have not received word. 


22 

THE COURT: What else do you want? 


23 

MR, BOBICK: Well, your Honor, the bills of • 


24 

particulars were rather extensive — 


25 

- the COURT: What do you want that the government 

28 
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2 

(In the courtroom dn the presence of the jury.) 


3 

THE COURT: We have now come to the point where it 


4 

is my function to instruct you on the law that applies to 


5 

this case, and it is your duty to accept te law as I give 


6 

it to you, whether or not you agree with it; and it is your 


7 

duty to apply the law to the facts as you find them. 


8 

In short I eun the exclusive judge of the law; you 


9 

are the exclusive judges of the facts. You and you alone 


10 

decide what weight, what effect, and what value you will give 

t 


11 

to the evidence, whether or not to believe a witness, and. 


12 

of course, ultimately, the guilt or innocence of these 


13 

defendants in this case. 


14 

You are not to conclude from any rulings that I 


15 

have made throughout this trial or any questions that I have 


16 

asked, that I have any opinion one way or the other as to the 


17 

guilt or innocence of either of thecj defendants. That 


18 

decision is entirely and exclusively up toyou. 


19 

How do you go about finding the facte. Finding the 


20 

facts is merely a process by which you, the jury, consider th 


21 

exhibits which have been received in evidence and the testi- 


22 

mony of all of the witnesses on both direct and on cross 


23 

examination 


24 

Sift out what you believe; weigh it in the scale 


25 

of your reasoning powers, and draw such conclusions as your 
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2 

experience and your common sense tell you the evidence 


3 

supports and justifies; and decide just where the truth lies 


4 

in this case. 


5 

Now, in this connection, all evidence is of two 


6 

general types: direct evidence and circumstantial evidence. 


7 

Evidence ie direct when the facts are shown by exhibits which 


8 

have been admitted into evidence, or when sworn to by witnesse 

s 

9 

Who have actual knowledge based on one of their senses; some- 


10 

thing that they have seen; something that they have heard; 


11 

something they have smelled, and so forth. 


12 

Circumstantial evidence simply means the drawing of 


13 

a logical conclusion or inference from other facts which have 


14 

been seen or heard or proved by direct evidence. 


15 

The classic example of circumstantial evidence is 


16 

Robinson Crusoe's conclusion that there was a man on the islan< 


17 

from observing the footprint. The footprint was direct evi- 


18 

dence, he could see that. circumstantial evidence was the 


19 

conclusion that it was a man. 


20 

Of course, not all circumstantial evidence knocks yog 


21 

down to that conclusion as that one did, but I think it will 


22 

adffice. It is a process we all use in our dally lives and 


2i 

the process is no different here, the drawing of logical 


24 

conclusions from other facts. 


25 

NO greater degree of certainty is required when 
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2 

try to pinpoint what you want, and it will take us sometime 



to find it. Then you will get it. But I would ask you fiist, 


4 

because this is a slow process, first to try to remember it 


5 

so that you get the whole picture as you discuss it among 


6 

yoursevles . 


7 

In this connection, you should bear in mind that 


8 

questions by counsel are not evidence unless the witness 


9 

agrees with what the lawyer says in his question. One of 


10 

your most important ' fiuiictions is to determine just where tne 


11 

truth lies. 


12 

It is your exclusive function to decide which 


13 

witnesses you will believe, and this is so as to every witness 

t 

14 

whether called by the government or by the defense. You are 


15 

not to be influenced by the nunlwr of witnesses called by 


16 

either side, or by the number of documents received in 


17 

evidence. You are concerned not with the quantity of the 


18 

evidence, hut with the quality of the evidence. 


19 

The first test which you should apply in determining 


20 

the trustworthiness of a witness is to measure what he says 


21 

against your plain, everyday common sense. You are not bound 


22 

to believe unreasonable statenents ob to accept statements 


23 

that insult your intelligence, just .'because a witness has 


24 

testified to them under oath in a courtroom. 


25 

You saw the witnesses in this case. In deciding 
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•vldence it . circumstantial than whan it is direct, for in 
either case you must be convinced beyond a reasonable doubt 
before you can find a defendant guilty. 

It is your memory of the evidence that controls. 

It is not the way I remember it; it is not the way counsel 
remember it. If your memory squares with the lawyers' memorv 
you may accept their version of the evidence. But to the 
extent that you have a different memory, you are bound by 
your oath to rely on your own memory. 

In this connection, sometimes juries are out only 
a little while and they send in a note, "we want to hear the 
testimony of this witness or the testimony of that witness," 
when they really haven't tried to remember it at all. Vou 
should rely on your memory as much as you can. If you cannoi 
remember it, maybe one of your fellow jurors can, and just 
his memory of it will help you stimulate your own memory. 

If, in the end, you cannot remember it and vou do 
want it read, then the Court will have the court reporter 
read it to you. It isn't transcribed at this point. You 

I 

will have to come into the jury box, tell me what you want, I 



and it will be read. 




You address the Court through your Foreman. And 
if you want any testimony read, remember, you have to hear 
it not only on direct, but on cross-examination as well. Sol 
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whether to believe a witness, you should consider his conduct 


3 

or her conduct, and hl« manner on the stand. I saw you 


4 

watching these witnesses with particular care as they were 


5 

testifying. Obviously, you were sizing them up# juet the 


6 

way you do when you deal with people in your everyday lives. 


7 

You make impressions, you form impressions on 


8 

whether you can rely on this person; can you trust Ml*., Yo 

1 

9 

were doing that as you watched these witnesses, just as you 


10 

should. Size them up. 


11 

How did the witness impress you? Was the witness 


12 

frank and honest and candid with yott? Was the witness being 


13 

evasive? Was his version of the facts straightforward? Was 


14 

he trying to conceal some of the facts? Was llto story too 


f 15 

good to be true? Was the witness just parrotting answers? 


16 

Does the witness have any motive to testify falsely? IS the 


17 

witness interested in the outcome of this case in any way? 


18 

How strong or weak was the witness' memory of important 


19 

events? 


20 

In short, can you rely on this witness? Can you 

• 

21 

trust him or her? Did the witness show any bias or hostility 


22 

or unfriendliness toward either side? 

1 

23 

You are to consider also the witness' opportunity 


24 

to know the facts about which the witness testified and the 


25 

probability or the improbability of what the witness said. 



23 
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Probably more signifioant than anything else is, 
how does the testimony check out with the other facts and 
with the documentary evidence, and how does it add up when 
it is considered with all the evidence in the case and the 
testimony of the other witnesses. Are there any inconsis- 
tencies in the witness' testimony? And, if so, how important 
are they? Has the witness made any inconsistent statement 
on some earlier occasion or made some inconsistent statement 
in a report on some earlier occasion? And, if so, how 
important is that inconsistency? 

In determining whether there was such an incon- 
sistency, you should consider not only what the witness said 
on the earlier occasion, but also what he failed to say or 
what he omitted to say on the earlier occasion. 

The witness Doris Olivero ‘testified that she had 
been convicted of prostitution and a number of other crimes, 
as I recall. You should consider the fact that she has been 
convicted of a crime in determining her credibility and the 
weight to ge given to her testimony. But, obviously, the me:: 
fact that she has been convicted of a crime doesn't mean that 
she is incapable of telling the truth. It is simply a fact 
that you should consider. 

Doris Olivero also testified that she had partici- 

1 

pa ted in the crime charged here. If you believe that, then j 

I 
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2 

she was an accor|iice, and you should consider that fact in 



testing her credibility and in weighing her testimony. 


A 

Obviously, again, a witness is not incapable of telling the 


5 

truth about what occurred just because she is an accomplice. 


6 

But you must examine her testimony with special care and 


7 

act upon it with caution. 


8 

In the prosecution of a crime the government is 


9 

frequently called upon to use informers or persons who are 


10 

accomplices. Often it has no choice at all. They are prop- 


11 

erly used. After all, the government must rely upon witnesse 

s 

12 

to tnmettoBe / vlMMr' m, mny 

«s. 

13 

it would be difficult to detect and to prosecute wrongdoers. 


1 

And this is particularly so in cases involving 


15 

conspiracy. Frequently it happens that only those on the 


16 

inside of the conspiracy can give evidence which is material 


17 

and important to the case. There is no requirement that the 


18 

testimony of an accomplice like Doris Olivero be corroborated. 


19 

that is, supported or backed up, by other evidence. A convict; 

on 

20 

may rest upon the testimony of an accomplice alone, if you 


21 

believe it. 


22 

The credibility of E)oris Olivero, like that of all 


23 

the other witnesses is for you and for you alone to decide. 


24 

i 

taking into account any interest she has in tne outcome of 


26 

this case, her motives, if any, any inducement or consideratior 



o 
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she may have received or hopM to receive from the government, 

any hostility that she may bear toward any defendant^ and 

any other evidence you recall which may reasonably be 

considered by you to influence and color her testimony. 

The defendants Angelo Trabacchi and Robert Maher 

both testified as witnesses in their own behalf. Neither was 

required by law to do so, and each appearance as a witness 

was entirely voluntary on his part. If he had not testified 

his failure to do so could not have been considered by you 

in any manner in determining his guilt or innocence. 

But, having chosen to testify, the law requires 

that his testimony be judged and evaluated by the same 

standards applied to the testimony of any other witness, 

giving consideration, of course, to his background, to his 

personality, to his manner on the stand, and to his 

natural interest in the outcome of this trial , 

If you find that any witness has deliberately and 

wilfully lied with respect to any material fact in his or 

her testimony offered at this trial, you may follow either 

one of two courses : you may accept as fmok of the witness ' 

testimony as you believe, or, if you wish, you may reject 

his or her entire testimony. 

I have spent considerable time on the standards 

and the rules for determining credibility of witnesses, 

because in this case there are sharp issues turning on the 

26 
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credibility of the witnesses. 

Before discussing the crimes charged here, I want 
to r^ind you, as I did at the time you were selected to 
serve on this jury, that an indictment is merely an accu> 

I 

sation. It is not evidence of the truth of the charge made, 
and you are to draw no inference of guilt from the mere fact 
that a defendant has been indicted. 

An indictment simply means that the defendant has 
been accused. It means no more and no less. 

Each defendant has denied the charge made against 
him by his plea of not guilty and also by his testimony on 
the witness giand; The defendant has no burden cf proof in 
this case. He is under no obligation to produce any witnesses . 
He is presumed to be innocent, and this presumption of inno- 
cence continues throughout the trial and during the deliber- 
^-tions of the jury. 

The presumption of innocence is overcome when and 
only when the government establishes the guilt of a defendant 
beyond a reasonable doubt. 

What do I mean by beyond a reasonable doubt? As 
the phrase Implies, a reasonable doubt is a doubt that is 
based upon reason, a reason which appears in the evidence or 
lack of evidence. It is not some vague, speculative, imaginary 
doubt, nor a doubt based upon emotion, sympathy, or prejudice, 
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or upon what some juror might regard as an unpleasant duty. 

The government is not required to prove a defendant 
guilty beyond every possible doubt , nor to an absolute or 
mathematical certairty# because such measure of proof is 
usually Impossible in human affairs* 

You should review the evidence as you remember it. 
Discuss it with your fellow jurors. Sift out what you 
believe. Heig^' and con^are your view of the evidence with 
your fellow jurors • And if that process produces a solemn 
belief or conviction in your mind, such as you would be 
willing to act upon without hesitation if this' were an 
important matter of your own, then you may say that you have 
been convinced beyond a reasonable doubt. 

On the other hand, if your is wavering or 

so uncertain that you would hesitate before acting if this 
were an Important matter of your own, then you have not been 

I 

convinced beyond a reasonable doubt and you must render a 
verdict of not guilty. 

The indictment in this case contains 5 counts. 

Each of these counts charges a separate offentje or crime, 
and each must be considered separately. To help you in that 
process, the Court will give your Foreman when you retire a 
copy of the indictment to guide you through your deliberations. 

The indictment names four defendants, Angelo 
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Trabacchl, Robert Maher, Eligio Matos, and Charles Dancil. 

Only two, Angelo Trabacchl and Robert Maher, are on trial 
before you, and you are not to speculate anything at all abou : 
the other two. Only Trabacchi 2 md Maher are the only persons 
whose guilt or Innocence you must announce in your verdict, 
although, as I will explain to you shortly, in considering 
their guilt or Innocence, you may have to determine the 
nature of the participation, if any, of the other personsnamec 
in the indictment, not only as defendants, but also as co-con- 
spirators; and there we have named Augusto Csear Kortright, 
Santiago Olivero, and Joaquin Quinones. 

In the determination of innocence or guilt 
you must bear in mind, however, that guilt is personal. There 
is no such thing in our law as guilt by association. The 
9 ^ilt or innocence of each defendant on trial before you must 
be determined by you separately with respect to that defendant 
solely on the evidence presented or the lack of evidence 
in this case. 

(continued on next page . ) 
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Ch«rqed with unlawfully willfully — oonapltacy to unlawfullv, 

► 

w :< 

1 

willfully and knowingly recalve, conceal, buv, sell and 


4 

facilitate the transportation, concealment, and sale of a 


5 

quantity of narcotic druas, the exact amount and nature 


6 

thereof being unknown to the grand jury, after the said 


1 

7 

narootlc drugs had been imported and brought into the 


8 

United States contrary to law, knowing that the narcotic 


9 

drugs had been Imported and brought into the United States 


10 

contrary to law, In violation of certain sections of the 


11 

United States Code. 


12 

In short, these defendants are charged with 


13 

a conspiracy , knowingly to deal in narcotics , knowing that 


14 

they had been esiugaled into the Qnlted States contrary 


' .5 

to law. ‘ 


16 

The gist of the crime is the conspiracy. Thus 


17 

a conspiracy is simply a combination or agreement, as I 


18 

told you, among two or more people to violate the law. 


19 

A conspiracy is kind of a partnership in a criminal purpose. 


20 

The gist of the crime is a combination or agreement itself. 


21 

This does not mean that two or more people must meet and 


22 

sign a formal partnership agreement, or that they must sit 


23 

down and agree in so many words on what their unlawful 


24 

scheme is to be or how they are going to carry it out. 


25 
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When persons enter into a combination or agreement to violate 
the law, obviously much Is left to Inqpllcatlon iBd to tacit 
understanding. Conspirators do not proclaim their plot or 
publicly announce their purpose. The very nature of the 
conepiracy usually calls for secrecy and intrigue. 

The first element is satisfied, therefore, if you 
find beyond a reasonable doubt that any two or more people 
in any way intentionally combined or agreed to a common plan, 
knowingly and intentionally to accomplish the purpose of the 
conspiracy as alleoed in this indictment . 

Now, In determining whether there was such a 
combination, understanding or agreement, you should consider 
all of the evidence about each defendant's conduct, acts, 
and statements. You should consider not only whfet was said 
or done, but also how it was said or done. Actions speak 
louder than words. You should, therefore, ask yourselves 
whether the trasactions here were conducted in a simple, 
straight forward manner, as Innocent business transactions 
are, or whether they were purposely circuitous and devious: 
whether meetings were open or secret; whether the persons 
Involved concealed or tried to ooncela the nature of the 
transactions or to make them appear Innocent; whether the 
Identities of persons Involved were concealed 

42 



SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEV SQUARE. NEW YORK, N.V. CO 7-4SM 




1 


F.LW4 


552 




2 

In any way; whathwr thay daalt in caah 6r othar maana of 


- 


;i 

4 

untracaabla monay; and any othar avldanca which you racall 
and baliava as to tha mannar in which a dafandant conductad 




5 

his affairs, and whathar his daallnqs wara opan and abova- 




6 

board; or whathar thay wara surroundad by that sacracv and 




7 

Intrlqua which ara tha hallmark of a conspiracy. 




8 

From tha point of vlaw of tha law thara Is 




9 

danqar to tha public whan two or mora paopla comblna to 




10 

commit a crima. Tha danoar Is graatar than If tha Iona 




11 

criminal acts by himsalf, bacausa two or mora ara able to 




12 

accomplish crlmas that ara far mora difficult, complax, and 




13 

harmful. Bacausa of this a comspiracy to commit a crima is 




14 

a distinct crima in and of itsalf saparata and apart from 




15 

tha crima which it is tha oblact of tha conspiracy to accompli. 

th • 



16 

Thus, vou may fli.d a eoBspiracy to axlst, althouoh 




17 

I tha purpose of tha conspiracy is navar accomplished . Hara, 




18 

for axampla, thara navar naad ba any proof that althar of thas. 

h 



19 

dafandants avar actually dealt in any narcotics , heroin or anv 




20 

othar. It is enough if thara was an agreement to deal in it 




21 

and if they bacomanibars of tha conspiracy knowlno that that 




22 

was Its purpose, and if one of tha conspirators took soma 




211 

step toward carrying that out, and wa will discuss those 




24 

facta in a moment . 




25 
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Proof, Uowjver, that the purpose of the con- 
spiracy was accomplished is probably the most persuasive 
evidence of the existence of the conspiracy itself* The 
period of time charged in the indictment here runs from 
on or about January 1, 1968 and continuously thereafter 
up to and including January 1/ 1973. It is not necessary 
for the Government to prove that the conspiracy alleged 
started and ended on those specific dates. It is sufficient 
if you find that a conspiracy was formed and that it 
existed for some substantial time within the period set 
forth in the indictment. 

The second element in this crime of conspiracy 
which the Government is required to prove beyond a reason- 

I 

able doubt is that a defendant jusihod the conspiracy with 
knowledge of its unlawful purpose. When Ti say joined 
the conspiracy |r" I do not mean that the Government must 
prove that a defendant filed some kind of an application 
for membership. 

However « before one can be found to be a member 
of a conspiracy / he must know of kho oxls^onco 
of the conspiracy and its unlawful purpose, and he must 

I 

volurtaiily and knowingly join inthe crtmiialventure with an 
intent to combine with others to violate the law* He 
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1 

2 

must knowingly promote the scheme or have a stake In its 

1 

3 

successful outcome. You will note that I have said that 


4 

a defendemt must have acted knowingly# willfully and in- 


5 

tentionally. This does not mean that a defendant must be 


6 

aware that his conduct is criminal. It simply means that 


7 

he must have known what he was doing# that he was acting 


8 

freely and voluntarily# deliberately and on purpose and 


9 

not because of some mistake# accident# carelessness or 


10 

other innocent reason. 


11 

Hero again# in determining the intent of the 


12 

defendant# it requires you to determine what was going on 


13 

in his mind# what was his state of mind. It is dbviously 


14 

impossible to look into a man's mind. However, intent 


15 

and knowledge may be inferred from circumstantial evidence# 


16 

from the way a defendant acts# by his statements# and all 


17 

the surrounding circumstances. 


18 

Here again# the adage# "actions speak louder 


19 

than words? applies. The more fact# however# that a defend- 


20 

ant may witness a crime or be present when a crime is 


21 

committed by others or that he may attend meetings# or that 


22 

he unwillingly assists in a crlainai venturS* wUhottt. Jthowing 


23 

what's going on# or thathe associates or has a friendship or 


24 

some other business dealings with of a con- 


25 

spiracy is not in and of Itself enough to make him a con- 
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2 

spirator, unless you first find beyond a reasonable doubt 


3 

that he knew of the conspiracy and that he intentionally 


4 

joined in it with the knowledge of its unlawful purpose 


5 

and with a stake in its success. 


6 

One may become a member of a conspiracy without 


7 

knowledge of all of the details or all of the operations of 


8 

the conspiracy. One defendant may know only one other 


9 

member of the conspiracy. Yet if he knowingly cooperates 


10 

with others to further the illegal purpose of the conspiracy 


11 

with knowledge that others have combined to violate the 


12 

law, he becomes a member, although his role may be only 


13 

an insignificant or a subordinate one. 


14 

If you find that a defendant did join the con- 


15 

spiracy with knowledge of its illegal purpose, then he is 


4k 

16 

bound by what others say and do to promote or further the 


17 

venture, even though he himself is not present. Each 


18 

conspirator is the agent or partner of every other con- 


19 

spirator. In determining whether a defendant did join a 


20 

conspiracy, you cannot rely or base that decision on evi- 


21 

dence of what others said or did. You must rely solely on 


22 

the evidence of what the defendant himself said or did. 


23 

The third element of the crime is the commissio 


24 

by any conspirator of at least one overt act in furtherance 


25 

of the object of the conspiracy. 
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2 

An overt act means an act by any member of the 


^ 3 

conspiracy in an effort to accomplish some purpose of the 


4 

conspiracy. The reason the law of conspiray requires an 


5 

overt act is because a person may agree to commit a crime 


6 

and then change his mind. Therefore, before a defendant 


7 

can be convicted of conspiracy, one or more of the con- 


8 

spirators must have taken at least one step or performed 


9 

at least one single act which moved ^lr»etly toward carry- 


10 

ing out the unlawful intent to commit the crime. 


11 

The Government has alleged ten overt acts in 


12 

this case, and you will note upon reading the indictment 


13 

that some of these acts are innocent in and of themselves. 


14 

Nevertheless, if those acts were performed 


^ 15 

by any member of the conspiracy during the existence of 


16 

the conspiracy, and in furtherance of its purpose, then 


17 

those acts are sufficient to satisfy v.he third element. 


18 

The Government is not required to prove that 


19 

all of the overt acts alleged ware conmlfrtad. it la enough j 

f 

20 

the Government proves beyond a reasonable doubt that at 


21 

least one of the overt acts was committed in furtherance 


22 

of the purpose of the conspiracy by any one or more members 


23 

of the conspiracy, whether or not the acting member is a 


24 

defendant on trial. 


25 

You will note also that the indictment alleges 
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that certain overt acta occurred on or about a certain date . 
The Government does not have to prove that the act happened 
on the exact date alleoed. And this Is also true later on 
when we discuss the substantive counts. It Is sufficient If 
you find that the date mentioned In the testimony Is within 
a few weeks of the date alleged. The same Is true as to the 
places mentioned In the overt acts. They must be sub- 
stantially similar. 

There Is no requirement that thev be exactly 
those alleged. You must consider each defendant separately. 

If you find that the Government has failed to prove to your 
satisfaction beyond a reasonable doubt each of the three 
elements of the crime of conspiracy as I have defined them, 
then you must acquit the defendant whom you are conslderinq 
on that count. 

On the other hand,, if you find that' the Government 
has proved to your satisfaction beyond a reasonable doubt all 
thrc»e elements of the crime of conspiracy as I have defined 
them, then you should convict the defendant whom you are 
considering on count 1. 

Counts 2, 3,4 and 5 I shall refer to as the sub- 

^ ■ 

stantive counts. These counts also charoe violations of the 
federal aeroeties laws. 

Ttitw, the defendants on trial, Trabacchi and Maher, 
are accused in one or more of the substantive counts 
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of actually distributing various asiounts of heroin. Counts 
2 and 3 also charge the defendants Trabacchi and Maher with 
aiding and abetting each other in distributing narcotics. 

Before you may convict the defendants Trabacchi and 
Maher on counts 2 and 3 and the defendant Maher on counts 
4 and 5, the Government must prove to your satisfaction be- 
yond a reasonable doubt each of the following elements: 

One, that on or about the date soecified In those 
counts the defendant either received, concealed, sold, or 
facilitated, that is helped, the transportation, concealment 
and sale of a narcotic drug. 

Two, that he did so unlawfully and knowingly. And 
this simply means that you must be satisfied that he knew 
what he was doing and that he did it deliberately and on pur- 
pose and not because of mistake or careless or innocent reason. 

Three, that the substance referred to in each o^ 
those counts was in fact a narcotic druo, here, specifically, 
heroin . 

Four, ^let the hefoin was illeerally Imported, In 
other words, smucrgled, into the United States. 

Five, that the defendant knew that, the heroin had 
been illegally imported or smugoled Into the United States. 

4J 
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A 9 to the first element that the defendant either 
received, concealed, sold or facilitated the transportation, 
concealment and sale of a narcotic drup, it is not neeeaaary 
for you to find that the defendant did all of those pro- 
hibited acts. If you are convinced beyond a reasonable doubt 
that he did any one of them and vou find that the other 
elements existed, you mav convict. 

As to the third element, that the substance re- 
ferred to in each of counts 2 throucrh 5 was in fact a narcotic 
drug, I instruct you, as a matter of law, that heroin is a ] 
narcotic drug. | 

However, you must be convinced beyond a reasonable 
doubt that the narcotic drug charged to have been distributed 
in the count which you are eonsiderlng was in fact heroin. 

The Government did not produce in court the heroin allegedly 
transferred in those four counts. There is no heroin in 
evidence in this case. 

However, just as with any other element of the 
crime this element may be proved by other evidence and bv 
circumstantial evidence, provided you are convinced beyond 
a reasonable doubt that the substance in question was heroin. 
Thus, ^here need be no sample placed before the jury, nor 
need there be testimony by a chemist, as long as the evidence 
furnisher a basis for inferring that the substance in 
question was heroin. 

SOUTHKRN OltTRICT COUNT NENONTCNS, U.t. COUNTHOUtC 
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I am sure that you will note that there was no* testimony 
In this case concerning the origin of the drugs or that the 
defendant Trabacchl or Maher knew of tlMiit origin. 

Here the Government relies on the followlno 
principle of law: Even If this case were completely without 
any proof of defendant's knowledge of lllecal Importation, 
the law permits a jury, whenever It finds a defendant who 
had knowlncr possession of heroin, to draw an Inference that 
the heroin was Illegally Imported, and further, that the 
defendant knew that It had been Illegally Imported. This 
means that If you find that a defendant had knowlno possess- 
ion of heroin and you see no satisfactory explanation for 
his possession, from all the evidence in the case, you may 
convict that defendant. 

I want to tell you why a jury Is permitted to draw 
such an Inferrence. Recent official Investigations and con- 
gressional findings indicate that all heroin found In the 
United States haa been smuooled into the country because 
heroin Is not produced here, and It Is Illegal to Import 
heroin or products from which heroin is derived, except for 
medicinal use. Prom these facts it is reasonable to Infer 
that any heroin found here has been Illegally Imported, 
and It Is also reasonable and rational to Infer that one 
who has unexplained possession and deals in 
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t \ 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

^ 15 

16 

17 

18 

19 

20 
21 
22 
■£i 
24 


25 


heroin would probably know ita source or at least he would 
know that It had been smuercled here from somewhere outside 
the country, unless he deliberately closes eyes to the 
obvious . 

While those official investlffatlons and con- 
gressional findings furnish the basis upon which you mav 
draw the Inference flowinc from the possession of herbln, 
the flndinos are not binding upon you and you are not com- 
pelled to draw the Inference once possession Is established. 
Whether or not you draw the Inference to establish the element s 
of Illegal importation and the defendants* knowledae of It 
is up to you, drawino upon your own knowledge, your o»m 
common sense and your own worldly experience. 

In order to prove that a defendant had possession 
It is not necessary for the Government to prove that he per- 
sonally handled or that he actually touched the narcotics, 
or that he had actual physical or manual possession. The law 
also permits you to find possession or to draw the inference 
of knowledge that the drugs were smuggled Into the United 
States contrary to law, if you find that there was con- 
structive possession. Ttiat simply means that If a person has 
such dominion or control over heroin or the power to control 
Its disposition or to direct Its movement or is able 
to assure that It will be delivered, even though he doesn't 
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physically handla It, ha may ba found to hava constructive 
possassion. 

I 

Now, with raspact to tha substantiva counts, as 
I hava told you aarliar, counts 2 and 3 also charge tha de- 
fendants Trabacchi and Maher with aiding and abetting each 
other in distributing narcotics. As to counts 2 and 3 it 
is not necessary for the Government to show that the defendant 
whom you are considering actually committed the crime charoed 
in those counts. 

The law provides that a person who aids and 
abets another to commit a crime is just as guilty of that 
crime as if he had committed it himself. 

Accordingly, you may find a defendant whom vou 
are considering guilty of the crime charged in count 2 and 
3 if you find beyond a reasonable doubt that that disfendant 
aided or abetted some other person in the commission of the 
crimes charged in those counts. Here the Government con- 
tends that Trabacchi and Maher aided and abetted each ether 
in committing the offenses charged in those counts. 

Before you can convict a defendant for aiding 
and abetting, however, you must find that the crime was 
committed by another and that the defendant whom you are 
considering consciously associated himself with the criminal 
venture with the intent that his conduct would help it succee(4. 
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You must be convinced beyond a reasonable doubt 
that he was doing something to aid the crime or to forward 
the crime of* the other person, that he was a conscious, 
knowing participant in the crime with a stake in its 
success, rather than a mere witness, spectator or bystander 
on the scene of a crime committed by another. 

I 

As to each of the substantive counts, counts 

2, 3, 4 and 5, you should consider all of the evidence 

as you recall it relating to each count and each defendant 
named in that count. If you find that the Government has ! 
failed to prove to your satisfaction beyond a reasonable 
doubt each of the five elements which I have specified, 
and with respect to counts 2 and 3 also fails to prove 
that the defendant whom you are considering aided and 
abetted another in the commission of the crime charged, 
then you should acquit that defendant on that count. 

On the other hand, if you find that the Govern- 
ment has proved to your satisfaction beyond a reasonable 
doubt all five elements or with respect to counts 2 and 

3, has proved that the defendant whom you are considering 
aided and abetted another in the commission of the crime 
charged, then you may convict that defendant on that count. 

You are instructed that the question of possible 
punishment of the defendant in the event of a conviction 
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is no concern of yours and should not in any sense enter 
into or influence your deliberations. The duty of imposing 
punishment in the event of conviction rests exclusively 
upon the Court. The jury's function is to weigh the evidence- 
in the case as It :r>— Imm it and determine the guilt or 
innocence of the defendant solely on the basis of such 
evidence. When you retire to the jury room, treat one 
another with respect and consideration, as I know you will. 

If differences of opinion arise, your discussion should 
be dignified, calm, intelligent. Your verdict must be 
based on the evidence and the law* th# evidence which was 
presented in this case as you remember it, and the law as 
I have given it to you in this charge. You are each en- 
titled to your own opinion. No juror should acquiesce in 
a verdict against his individual conacientious judgment. 
Nevertheless, I would point out that no one should enter 
a jury room with such pride of opinion that no matter what, 
he would refuse to change his mind, no matter how intelli- 
gent or how convincing the arguments of another juror. 

Discussion and deliberation are part of our 
American democratic jury process and you should approach 
your deliberations in that spirit and talk out your dif- 
ferences . 

Each of you should in effect decide the case for him- 
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self or herself after thoroughly reviewing the evidence 


^ 3 

and frankly discussing it with your fellow jurors with an 


4 

open mind and with a desire to reach a verdict. If you 


5 

do that, you will be acting in the true democratic process 


6 

of the American jury system. There are twelve of you on 


7 

this jury. The alternates will be excused before you 


8 

retire for deliberations. Any verdict must be the unanimous 


9 

verdict of all of you. And it must represent the honest 


10 

conclusion of each of you as to the guilt or innocence 


11 

of each defendant on each count in this indictment. 


12 

I submit the case to you with every confidence 


13 

that you will fully measure up to the oath which you took 


14 

as members of the jury, to decide the issues submitted to 


15 

you fairly and impartially and without fear ot favor. 


16 

’.•>w, members of the jury, if you find that the 


17 

Government has failed to establish the guilt of a defendant 


18 

beyond a reasonable doubt, that defendant should be acquitte 

1. 

19 

If you find that a defendant has not violated the law, you 


20 

should not hesitate for any reason to render a verdict of 


21 

not guilty as to that defendant. 


22 

But on the other hand, if you find that the 


23 

Government has established the guilt of a defendant beyond 


24 

a reasonable doubt you should not hesitate because of 


25 

sympathy or any other reason to render a verdict of guilty. 
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Your then will return an «3^ral verdict 

in open court of either guilty or not guilty as to each 
defendant on each count where that defendant is named. 

Are there any exceptions, gentlemen: If so, 

I will hear you at the side bar, 

MR. RUSSO: No exceptions, your Honor. 

MR, BOBICK: No exceptions, your Honor. 

THE COURT: All right. Swear the jury. 

The alternates are excused. 

(The four alternates were excused and left the 

courtroom) 

(At 12:47 one marshal was duly sworn) 

THE COURT: Your lunch is here. 

(At 12:47 p.m. the jury retired to deliberate) 

THE COURT: I think you will be safe until 
2:15 any way. 

MR, BOBICK: Your Honor, I have a situation, 
my associate came over from the State Supreme Court, I 
have a prisoner in a cell who refuses to leave the cell 
until he speaks to me. I am going to go over there and 
try and catch him now. If I may be a little later I will 
be here by 2:30, 

THE COURT: It's all right with me except if 
they come back with something. Can your client and you 


tOUTHtRN OItTNICT COURT RKRORTKRt, U.t. COURTHOUtC 
POLIY SQUARK, Nl« YORK. N.Y. CO T-4M0 






ELwlSa 


5f 7a 


agree to have Mr. Russo or somebody represent you if the 
jury hands a note in your absence? 


2:15. 


MR. BOBICK: Your Honor, I will be back by 


THE COURT: All right. 
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(At 3:10 P.M. a note was received from the jury.) 


3 

(In the robing room.) 


4 

THE COURT: I got a note from the jury, we are 


3 

tied up on count one, conspiracy. If we cannot come to a 
decision on count one, /can we continue on count 2, 3, 4 and 


6 


7 

5?" 


8 

The obvious answer that is yes. 


9 

MR. BOBICK; Your Honor, except that in order to 


10 

aloow the testimony of or the statements that Doris made 


11 

concerning Santiago Olivero, wouldn't it be necessary for 


12 

them to show that there was a conspiracy first? 


13 

THE COURT: No. 


14 

MR. VICTOR; Certainly all of the statements which 


15 

she made with regard to the — 


16 

THE COURT: The answer to the question is yes. 


17 

gentlemen. If they can't reach agreement on one count 


18 

they can certainly Consider the other. 


19 

MR. VICTOR: But I was thinking, in addition to 


20 

that possibly a special instruction with regard to the state- 

- 

21 

ments made by the co-conspirator, SantiagoOlivero. 


22 

Certainly while his statements hay have been made 


23 

admissible on the conspiracy, they are certainly not admiss- 


24 

ible with regard to the substantive counts. 


25 

THE COURT; They were admissible on the conspiracy 
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count. 

"Do we have evidence that Doris Olivero's Cadillac 
was seen At Manhattan Beer other than Dolores' car?" 

I doA ' t know what that means. 

MR . BOBICK: r think that means other than 
Dolores' testimony. 

THE COURT: I don't know what it means, and I will 
tell them I don't know what it means. It isn't clear. All 
right. Call them in. 

MR. BOBICK: I really don't want to press the point, 
but 1 know that if they can't agree on one they certainly 
should be able to go to the other counts. But the point is 
that if they don't find that there was a conspiracy, then at 
that point the hearsay statements that were admitted in evi- 
dence should not be able to be considered. 

If they cannot be considered, then the other counts, 
they should not be considered in considering the guilt of 
the defendants on the other counts. 

THE COURT: The routine case where you get a failure 
of proof on one count, it doesn't follow that the evidence is 
inadmissible . 

MR. BOBICK: Except that if the first thing that the 
jury has to determine — 

THE COURT: I will give them the Allen charge. That 

G1 
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will take care of it, maybe. Get in there and agree on coui 
one, if they can. 

(In the courtroom in the presence of the jury. ) 

THE COURT: I have your note. Your second question 
isn't at all clear to me.‘ 

THE FOREMAN; You want me to ask it? 

THE COURT; No; go back and send it again. 

On your first question, you canproceed to the other 
counts, and theni think you should come back to count 1. Take 
It out, that's all. But you can proceed to the other counts. 

THE FOREMAN; The other one we're not stymied. 

Do you want me to rewrite the second or not? 

THE COURT; Yes. Rewirte the second. And any fur- 
ther notes, I don't want to know how you are standing or what 
your problems are, other than your questions. 

(The jury Left the courtroom. ) 

(In the robing room.) 

THE COURT; I have the other note. You were right. 
"DO' we have evidence that Sam and Dolores' car was seen 
at Manhattan Beer, other than Doris’ testimony?? 

I 

Answer, no. is it all right with you if I write; 

"No, there is no such evidence — no other evidence; 
Judge MacMahon"? 

MR. BOBICK; All right. 

G2 
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MR. VICTOR; All right. 

MR. LAVIN; Yes, sir. 

(Recess. ) 

(At 4:40 P.M. a note wiis received from the jury.) 

(In the courtroom in the presence of the jury.) 

(The roll was called - all present.) 

THE CLERK: Mr. Foreman, has the jury agreed on b 
verdict on counts 4 and 5 as to defendant Maher? 

THE FOREMAN: We have. All of us have found the 
defendant guilty on counts 4 and 5. 

THE COURT: Have you been able to reach a verdict 
count 1 or counts 2 and 3? 

THE FOREMAN: We have not been able to reach a 

i 

verdict. j 

THECOURT; On counts 1, 2 and 3? | 

THE FOREMAN: 1, 2 and 3. 

THE COURT: The Court will excuse the jury and j 

t 

declare a mistrial as to counts 1, 2 and 3 at this time. t 

You have had this case now for over 5 hours and you have bev>n i 
unable to reach agreement; so I will declare a mistrial. 

(The jury was discharged and left the courtroom. ) 

THE COURT: The motions on which the Court reserve .,} 

1 

in view of the verdict of no decision, in view of no verdic j 

! 

I will deny as of this time. So that will close that out. ' 
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The case will be reassigned to another Judge for 
retrial on counts 1, 2 and 3. 

MR. BOBICK; Your Honor, we have a problem as far 
as bail is concerned. The defendant, your Honor, tes 
brought out during the testimony that he is the father of 
two children and taking care of 4 more. He lives in Jersey. 

While it's true he lives in Jersey, he's been in 
jail ever since his arrest. His financial condition is such 
that he is unable to make bail. 

Would it be possible, your Honor, he does have in 
his name a home which has a mortgage on it at the present timo, 
but could we let him out on personal recognizance bail? 

The testimony has been heard by the Court. The last act that 
this man is alleged to have committed was back in '69. His 
business has been closed up, he has a wife, 6 children, 2 of his 
own — 

THE COURT: Can't he get a surety bond in some 
amount? It would seem to me with the property he has, he 
should be able to. 

MR. BOBICK: Your Honor, the situation is , there 
is really not that. I can say this. I spoke to the sister. 

The place has been closed up with $90,000 worth of judgments 
or lawsuits against it. I can show your Honor we served a 
subpoena on Rheingold Beer this morning, which was returnable 
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this morning. Rheingold came in with their notices. At 
the present time he is indebted to them for $13,000 current. 

Schaeffer served a summons for $52,000. I haven't 

received a reply from Miller as yet. 

The man has debts amounting to over $90,000 as I 
know of. I know of $52,000 and $13,000, $65,000 worth of 
debts on the business alone from the two companies that I 
spoke to . 

There is no money. He is in jail. May I ask your 
honor to set, a personal recognizance bond? The property, the 
house is in his name and his wife's name. But, your Honor, 

I say it is heavily mortgaged. But could we have a personal 
recognizance bond signed by him and his wife? 

THE COURT: What do you say? 

MR. LAVIN: Your Honor, the government feels that the 
gail is very reasonable. You heard the testimony. This man 
was a multi-kilo dealer in heroin. 

THE COURT: The jury has just disagreed. It isn't 
quite the same posture it was in before this trial. 

MR. LAVIN: I don't really believe the jury w^s out 
that long. They were out a little over 4 hours, approxi- 

mately 4 hours, I believe. 

THE COURT: I think the bail is excessive at 
$25,000. I will reduce it to $10,000. 

Go 
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MR. BOBICK; Yes, your Honor. Your Honor, could 
I have the defendant paroled in my custody until tomorrow 
morning and we will have a bond posted in the sumof $10,000 - 
I'm sorry — 4:00 tomorrow afternoon, your Honor? 

THE COURT: 4:00 tomorrow afternoon. I think not 
on that, Mr. Bobick. I think I have lowered the bail. I 
think that is reasonable. I don't like this defendant out on 
a narcotics charge in a serious case such as this, without 
bail. 

MR. BOBICK: All right, your HOnor. The new bail 
now will be $10,P00 or surety bond. 

THECOURT: Or surety bond. 

MR. BOBICK: Yes, your HOnor. 

THE COURT: To be posted by 4:00 tomorrow. 

MR. BOBICK: If your Honor sets the bail, he is in, 
by such time as we post it. 

THE COURT; All right. The case will be reassigned 
to another judge by lot for trial. 

MR. BOBICK; Not tomorrow morning, you didn't say. 

THE COURT; I will turn it over to the assignment 
committee. I don't know when the other judge will try it. He 
will advise you. Now we have a sentencing problem as to the 
other defendant. 

MR. RUSSO: Yes, your HOnor. First of all, I have 

Go 
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JUDGMENT AND COMMI TMENT 


UNITED STATES DISTRICT COURT 
FOR THE 

SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 

V . 

ROBERT MAHER 


No. 73 Cr. 970 


On this 18th day of DECEMBER, 1973 came the attorney 
for the government and the defendant appeared in person and 
by Steven Russo, counsel . 

IT IS ADJUDGED that the defendant upon his plea of 
not guilty and a verdict of guilty by a jury has been con- 
victed of the offense of distribution and possession with 
intent to distribute heroin. (Title 21, Sections 173 and 
174, United States Code ) as charged in counts 4 and 5 and 
the court having asked the defendant whether he has anything 
to say why Judgment should not be pronounced, and no suf- 
ficient cause to the contrary being shown or appearing to 
the Court. 

IT IS ADJUDGED that the defendant Is guilty as 
charged and convicted. 

’ ' I.' ADJUDGED that the defendant is hereby com- 
mitted to custody of the Attorney General or his author- 
ized representative for imprisonment for a period of ten 
(10) years, on each of counts 4 and 5 to run concurrently 
with each other and fined $5,000.00 on each of counts 4 and 
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5 to run concurrently with eech other. Totel fine of 
$5,000.00 to be paid or the defendant is to stand com- 
mitted until the fine is paid or he is otherwise dis- 
charged according to law. 

A TRUE COPY 

RAYMOND F. BURGHARDT, Clerk 

Bv /$/ E.A. Becker 

Deputy Clerk 

IT IS ORDERED that the Clerk deliver a certified 
copy of this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

/S/Floyd F. MacMahon 

United States District Judge 

) /S/Ravmond F. Burchardt 

— * Clerk 

) 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

- X 

UNITED STATES OF AMERICA, 


Action Number 73 Cr. 970 

(LFM) 

Defendant. 

X 

NOTICE OF APPEAL 

TO 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Notice is hereby given that ROBERT MAHER, above named, 
hereby appeals to the United States Court of Appeals for 
the Second Circuit from the final judgment convicting him 
of two counts of violating 21, U.S.C., §174 and the sentence 
thereupon of 10 years imprisonment and fine of $5,000, sen- 
tences to run concurrently, dated December 18, 1973. 

Dated: Dec. 18, 1973 

/s/ Stephen A. Russo 

Notice to: Attorney for Robert Maher 

Hon. Paul Curran RUSSO, DUDIN & GOLDBERG 

U.S. Attorney (S.D.N.Y.) 600 Third Avenue 

New York, New York 10016 

Mr. Robert Maher 
c/o Fed. Det. H.Q. 

427 West Street 
New York, New York 


V. 

ROBERT MAHER, 
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